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XXXXXXXXXX (the Applicant) applied to the Department of Energy (DCE)
Ofice of Wrker Advocacy (OM) for assistance in filing for state
wor kers’ conpensation benefits. An independent physician pane
determ ned that one of the Applicant’s illnesses was related to his
work at DCE, but that three other illnesses were not. The OM accepted
the panel’s determ nation, and the applicant filed an appeal with the
DCE's O fice of Hearings and Appeal s (OHA).

| . Background
A. The Applicable Statute and Regul ations

The Energy Enpl oyees Cccupational 111 ness Conpensation Program Act of
2000 as anended (the Act) concerns workers involved in various ways
with the nation’s atom ¢ weapons program See 42 U.S.C. 88§ 7384, 7385.
The Act provides for two prograns, one of which is adm nistered by the
DCE. 1/

The DOE program is intended to aid DCE contractor enployees in
obt ai ni ng workers’ conpensation benefits under state |aw. Under
the DOE program an independent physician panel assesses whether a

clained illness or death arose out of and in the course of the worker’s
empl oyment, and exposure to a toxic substance, at a DCE facility.
42 U.S.C. 8 73850(d)(3). In general, if a physician panel issues a

determ nation favorable to the enpl oyee, the DOE

1/ The Departnent of Labor adm nisters the other program See
10 CF.R Part 30; ww. dol.gov/esa.



instructs the DOE contractor not to contest a claimfor state workers’
conpensation benefits unless required by law to do so, and the DOE does
not reinburse the contractor for any costs that it incurs if it
contests the claim 42 U . S.C. § 73850(e)(3). As the foregoing
indicates, the DCE program itself does not provide any nonetary o
medi cal benefits.

To inplement the program the DOE has issued regul ations, which are
referred to as the Physician Panel Rule. 10 C.F.R Part 852. The OM
is responsible for this program and has a web site that provides
extensive information concerning the program 2/

The Act provides for two prograns.

B. The Application

The Applicant was enployed by a DOE contractor as a chem cal operator
at the DCE' s (ak Ridge Y-12 plant. The Applicant was born in 1927. He
worked at the site from 1953 until his retirenent in 1990, at the age
of 62.

The Applicant filed an application for physician panel review, claimng
that he had two illnesses related to toxic exposures at DOE - chronic
obstructive pul nonary di sease (COPD) and basal cell carcinoma. During
the case devel opnent process, the Applicant clainmed that he had two
additional illnesses related to toxic exposures at DCE - heart disease
and hypertension.

In 2003, a physician panel considered the illnesses clained in the
original application: COPD and basal cell carcinona. The panel
determined that they were not related to the Applicant’s DOE
enpl oynent .

The OM accepted the 2003 panel determ nations, and the Applicant

appeal ed, arguing panel error. |In addition, the Applicant stated that
his medical records overstated his snmoking. Finally, he stated that
he had just been diagnosed with a fifth illness - prostate cancer.

After considering the appeal, we remanded the application for further
consideration. Worker Appeal, Case No. TIA-0030 (Decenber 1, 2003), 28
DCE § 80, 310 (2003). W found that the panel report on COPD and basa
cel |l carcinoma was uncl ear

2/ See www. eh. doe. gov/ advocacy.



concerning whether the panel had considered all of the clained
exposures. In addition, we found that the panel should have considered
the two ill nesses added to the application during the case devel opnent
process, i.e., hypertension and heart disease. W stated that, prior

to a second referral of the application to a physician panel, the
Applicant could submt an affidavit concerning his snoking history.

On remand, the physician panel reviewed the application again. The
panel considered the four illnesses clainmed in the application process.
The physician panel issued a positive determnation on COPD, and
negati ve determ nations on basal cell carcinoma, heart disease and
hypert ensi on. For the three negative determ nations, the panel’s
explanation clearly stated that it found no association between the
ill nesses and toxic exposures at DOE

In his current Appeal, the Applicant challenged the negative
determ nations. He discussed his health and exposures, and he stated
that no one in his famly has had hypertension or skin or prostate
cancer. The Applicant supplied nedical records in support of his
appeal , including a diagnosis of prostate cancer. Finally, during our
consi deration of the Appeal, the Applicant advised us that he has
addi ti onal nedi cal problens.

1. Analysis

The Physi ci an Panel Rul e specifies what a physician panel mnust include
in its determ nation. The panel nust address each clained illness,
make a finding whether that illness arose out of and in the course of
the worker’s DCE enpl oynent, and state the basis for that finding. 10
CFR 8 852.12(a)(5). As the history of this case shows, we have not
hesitated to remand an application where the panel report did not
address the matters required by the Rule.

The Applicant’s argunments on appeal - that he had occupationa
exposures and no famly history of sone illnesses - are not bases for
finding panel error. As nentioned above, the Physician Panel addressed
each clainmed illness, nade a determ nation, and expl ai ned the basis of

that determnati on. The Applicant’s argunents are nerely di sagreenments
with the panel’s nedical judgnent, rather than indications of panel
error.

As for the lack of panel review on prostate cancer, we sinmlarly find
no error. The illness was not clainmed in the application or the case
devel opnent process and, therefore, the record did not



contain any information on the illness. It appears to us that the
first docunmentation of the illness was filed in conjunction with the
instant appeal. |f the Applicant seeks panel review of prostate cancer
or any other illness, he should file a witten request with OM. In

the neantine, we will forward, to OM, the docunents that the Applicant
subm tted in conjunction with his Appeal.
I T IS THEREFORE ORDERED THAT:

(1) The Appeal filed in Wrker Advocacy Case No. TIA-0091 be, and
hereby is, denied.

(2) This is a final order of the Departnent of Energy.

CGeorge B. Breznay
Di rector
O fice of Hearings and Appeal s

Date: July 16, 2004






